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Litigation The Courts—The Monopoly Report 


The National Company and Columbia Broadcasting 
System have filed suits the United States Court for the South- 
ern District New York enjoin the enforcement the network regu- 
lations amended. For discussion the network regulations see 
CoMMUNICATIONS BAR (1941). 

Both suits have been filed under section 402(a) the Communica- 
tions Act 1934, which incorporates the procedure the Urgent De- 
ficiencies Act STAT. 219. This for the convening three- 
judge court. 

Woodmen the World Life Insurance Society, licensee WOW, 
and Stromberg Carlson Telephone Manufacturing Company, licensee 
WHAM, have joined plaintiffs. 


presumably filing suit behalf the six stations owns 
and the three stations which leases and operates. 


Both complaints contain the usual allegations with regard identity 
plaintiffs, and defendants. 


“19. addition its operation radio broadcast stations, aforesaid, NBC 
and since 1926 has been engaged the business network broadcasting; 
creates and supplies programs over leased telephone wire circuits simultane- 
ously stations which NBC itself operates and standard broadcast stations 
(now numbering more than 200) owned and operated other persons, firms, 
corporations the United States and Canada. NBC maintains studios and 
offices New York, Washington, Chicago, Los Angeles, and other important 
cities within the United States from which conducts its said business network 
broadcasting and also maintains offices and has employees many other cities 
and countries throughout the world. include experienced 
engineering, sales, program and executive personnel, the total 
being excess 2,300, many whom have entered into contracts employment 
with NBC requiring NBC pay out large sums money salaries thereunder. 
NBC owns real property and leases additional real property within and without 
the United States and the owner personal property used and usable the 
conduct its broadcasting and network broadcasting business. com- 
mitments under leases real property alone are excess $15,000,000. The 
present value studio, office and other properties and assets, owned NBC 
(exclusive broadcast transmitters and good will) excess $3,000,000, and 
activities have created good will values more than $10,000,000 
additional.” 


paragraph alleged that the advertising commitments sub- 
ject the contracts with its affiliates are excess $28,000,000.00. 


quote the paragraphs wherein NBC alleges error and the relief 
requested 
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“41. Plaintiffs allege that each and every numbered paragraph the Order 
void and beyond the power and authority the Commission impose, for each 
the following reasons: 


“(a) The Commission entered the Order upon the basis considerations and 
standards not fixed prescribed the Communications Act 1934 and 
upon which the Commission has not power authority pass. 


“(b) The Commission without authority under Sections 4(i), 303(f), 
303(i) 303(r) the Communications Act 1934 under any other 
Section said Act, prescribe the terms contracts, arrangements 
understandings between operators standard broadcast stations, including 
Woodmen and Stromberg Carlson, and NBC; prohibit ownership 
network organization more than one station any given locality the 
ownership network organization one few stations the most 
desirable station given locality; deprive standard broadcast 
station the right affiliated with network organization which main- 
tains more than one network. 


“(c) entering the Order, the Commission attempted fix and prescribe 
rules governing the licensing standard broadcast stations, including 
Stations WOW and WHAM and the stations owned and operated NBC, 
different from and variance with the rule prescribed Section 307(a) 
the Communications Act 1934 and not otherwise authorized any law 
the United States. 


“(d) entering the Order, the Commission attempted fix and prescribe 
rules governing the licensing such standard broadcast stations different 
from and variance with the rule prescribed Section 309(a) the Com- 
munications Act 1934 and not otherwise authorized any law the 
United States. 


“42. Sections 307(a) and 309(a) said Communications Act 1934 provide, 
substance, that the Commission shall grant station license provided for said 
Act public convenience, interest necessity will served thereby. The 
Commission not authorized said Act, nor any law the United States, 
grant deny such station license upon any other standard. 


“43. Plaintiffs allege that each and every numbered paragraph contained the 
Order void and beyond the power and authority the Commission impose 
for the that said paragraphs the Order specify, substance, that 
station licenses provided for said Act shall any standard broad- 
cast station any network organization described therein solely upon the 
ground that said station has affiliation contract with network organization 
containing any one more the provisions described said paragraphs (as 
stated paragraphs through this Complaint), that said network 
organization owns certain facilities described paragraphs 3.106 and 3.107 
the Order (as stated paragraphs and this Complaint), without regard 
whether the public interest, convenience necessity will served the 
granting each such license. 


“44. Plaintiffs further allege that each and every numbered paragraph the 
Order void and beyond the power and authority the Commission impose 
for the reason that the Order arbitrary and capricious and contrary the 
public interest. 


“45. Plaintiffs further allege that Section 4(i), 303(f), 303(i) 303(r) the 

Communications Act 1934 are construed, separately collectively, 

authorizing and empowering the Commission issue the Order, then said provi- 

sions, and each them, are unconstitutional and void that they constitute 

delegation legislative power the Commission violation Article Sec- 

and Article Section paragraph the Constitution the United 
tates. 


“46. Plaintiffs further allege that the Order, authorized any provision the 
Communications Act 1934, deprives each them its property without due 
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law contrary the Fifth Amendment the Constitution the 
nited States 


The Commission threatening enforce the Order, far the Order 
purports become effective before November 15, 1941, proceedings for 
the revocation station licenses and otherwise, and not comply 
therewith, each them will suffer irreparable damage and injury and will also 
subjected loss its broadcasting license licenses. 


“48. Plaintiffs further allege that the Order already has had, and will continue 
have, the effect working irreparable damage and injury upon each them 
the conduct its business; that because the provisions the Order, NBC 
unable negotiate enter into contracts containing provisions necessary its 
network operations renewals such contracts with operations standard 
broadcast stations, including Woodmen and Stromberg which would 
otherwise enter into renew such contracts affiliation with network 
that because the Order, standard broadcast stations now affiliated 
with NBC under contracts entered into prior May 1941, are desirous 

abrogating said contracts, not less than such stations served notice 
such abrogation; that result the Order, the value the standard broadcast 
stations and network organizations now owned and operated NBC and the 
value the standard broadcast stations owned Woodmen and Stromberg 
Carlson have diminished, and will continue diminish; that result the 
Order, certain advertisers have refused renew existing contracts and have 
refused enter into new contracts for the use NBC’S network facilities; and 
that the necessary effect the Order upon the businesses NBC, Woodmen 
and Stromberg Carlson persons engaged, respectively, radio network broad- 
casting has been, and will continue be, such render impossible the 
proper and efficient conduct such business. 


“49. NBC, Woodmen and Stromberg Carlson, respectively, have adequate 
remedy law and method proceeding exists for the review the Order 
except this action. 


“Wherefore, plaintiffs pray: 


That summons issue under the seal this Honorable Court and copy 
said summons and this Complaint served upon the United States and 
the Federal Communications Commission prescribed Rule 4(d)(4) and 
4(d)(5) the Federal Rules Civil Procedure. 


this Court, soon practicable, convene specially constituted court 
three judges required 28, Section 47, the Code Laws the 
United States, and that temporary interlocutory injunction entered herein 
restraining, enjoining and suspending until the further order this Court, the 
operation, execution, and enforcement the Order, far the Order pur- 
ports become effective November 15, 


pending hearing upon the aforesaid application for temporary 
interlocutory injunction, preliminary restraining order issued terms re- 
straining, enjoining and suspending the operation, execution and enforcement 
the Order, far the Order purports become effective before 
November 15, 1941, until said application for interlocutory in- 
shall have been heard and determined and for period ninety days 
thereafter. 


“4. That after final hearing, this Court adjudge, order and decree that the 
Order, far the Order purports become effective before November 
15, is, and has times been, beyond the lawful authority the Com- 
mission, violation the legal rights Plaintiffs, wholly void, and arbitrary 
and unreasonable and that the Order, far the Order purports become 
effective before November 15, 1941, vacated, set aside, sus- 
and annulled and the enforcement thereo perpetually restrained and en- 
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“5. That Plaintiffs may have such other and further relief the premises 
and justice may appertain and may deemed this Court 
adequate and proper under the circumstances.” 


CBS alleges: 


“Twelfth: That portion the order promulgating the Rules referred 
Paragraph Seventh illegal and void and beyond the power authority the 
Commission for the reasons that: 


The Rules are unreasonable, arbitrary and destructive business 
without legitimate reason. 


Rules are not required and not serve the public interest, con- 
venience and necessity. 


“3. The Rules are not necessary carry out the provisions the purposes 
the Communications Act 1934. 


“4. The Rules are fact contrary the public interest, convenience and neces- 
sity, and the provisions and purposes the Communications Act 1934. 


“Thirteenth: the Communications Act 1934 purports authorize the 
Commission make the Rules complained of, the said Act is, this respect, 
unconstitutional and exceeds the powers Congress because delegates legis- 
lative power the Commission without adequate legislative standards, contrary 
Article Section the Constitution the United States, and because 
takes the the plaintiff without due process law violation 
Amendment thereto. 


“Fourteenth: Unless the enforcement that portion the order referred 
Paragraph Seventh permanently enjoined the Court, plaintiff will 
unable negotiate with station licensees for the affiliation contracts described 
Paragraph Fifth, for the renewal existing affiliation contracts. Station 
licensees threaten and will cancel repudiate subsisting contracts. 
ability negotiate contracts with advertisers and contracts with labor organiza- 
tions technical workers and performing artists will destroyed seriously 
impaired. The penalty which affiliated stations will incur for entering into 
performing agreements contrary the said regulations serious that 
station will renew perform any such existing agreements even for the purpose 
testing the validity the Rules. Unless relief granted this action, plain- 
tiff will therefore compelled submit the consequences the Rules whether 
they are valid not. business identity and public goodwill will 
substantially injured and its property and business rendered substantially less 
valuable. the premises, plaintiff will suffer irreparable injury for which has 
adequate remedy law. 


plaintiff prays that the Court set aside, annul and 
enjoin the enforcement that portion the order the Commission whic 
promulgates the Rules complained Paragraph Seventh and that the Court 
grant the plaintiff such other and further relief may just and equitable 
the premises.” 

The Commission and the Government have requested that the three- 
judge court dismiss the complaints both NBC and CBS. Defendants 
also seek the alternative summary judgment the pleadings. 

Dismissal sought the following grounds: (1) that the court 
lacks (2) that the complaints fail state claims upon which 
relief can granted; and (3) that even the court has jurisdiction, the 
pleadings and other papers filed show that there ‘‘no genuine issue 
the material facts.’’ 

The motions dismiss are accompanied the affidavit Telford 
Taylor, Esquire, General Counsel the Commission. The affidavit sets 
forth fully the history these proceedings, commencing with Order No. 
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March 18, 1938. The affidavit sets forth the days devoted 
hearings, the number witnesses who testified, the number pages 
testimony, the preliminary report published the Committee, ete. Ref- 
erence made the filing briefs and oral arguments before the 
Commission, the Final Report, and Supplemental Report. There set 
forth the Minutes October 31, 1941, wherein the Commission prescribed 
the procedure followed applying the Chain Broadcasting Regu- 
lations 


“If station wishes contest the validity the Chain Broadcasting Regulations 
adopted Docket No. 5060, the reasonableness their application the 
particular station, its license will set for hearing. .In order insure that the 
station may remain the air and way injured any such Commission 
proceeding and appeal court from decision such proceeding, the Commis- 
sion will grant such licensee temporary extension its license, with renewals 
from time time until there has been final determination the issues raised 
such hearing. the event such litigation, and the validity the appli- 
cation the Chain Broadcasting Regulations such licensee sustained the 
courts, the Commission will nevertheless grant regular license the licensee, 
otherwise entitled thereto, who has unsuccessfully litigated that issue, the 
licensee thereupon conforms the decision. 


“The supplementary decision and order Docket No. 5060 indefinitely sus- 
pended Regulation 3.107, relating the operation more than one network 
single network organization. similar suspension was made that portion 
Regulation 3.106 relating network operation more than one standard 
broadcast station with substantially overlapping service areas. The Commission 
will postpone indefinitely any action prevent such dual station operation 
shown that the operation two stations any city indispensable the 
continued operation two networks single network organization. 


“The adoption the foregoing procedure without prejudice the rights 
any person who may petition the Commission for modification stay the 
Chain Broadcasting Regulations.” 


The affidavit then alleges the four grounds attack which plain- 
tiffs urge support their contentions that the regulations are invalid. 


“Affiant submits that Exhibit relevant the above issues sought 
raised and that shows that the regulations are not arbitrary and capricious but 
that they serve public interest, convenience necessity and carry out the pro- 
visions purposes the Communications Act, and that there genuine 
issue any material fact.” 


November 13, 1941, the Commission announced that had 
entered stipulations with NBC and CBS whereby the network regulations 
are suspended pending the Court’s decision the plaintiffs’ request 
for preliminary injunction. 


The stipulations are follows: 
“It hereby stipulated and between all the parties their respective counsel: 


That counsel for all parties will cooperate bring for hearing 
before December 15, 1941, the Motion for Preliminary Injunction heretofore filed 
plaintiffs and the defendants’ Motion Dismiss the Complaint or, the 
for Summary Judgment. 


such hearing this Court and the determination plaintiffs’ 
said Motion for Preliminary Injunction, the defendant Federal Communications 
Commission suspending, and will take for enforcement application 
of, the Commission’s Order May 1941, Docket No. 5060, last amended 
October 1941, with respect any failure any radio station comply with 
such Order. 
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“3. Any party hereto may move before the Court modify the terms this 
stipulation the same extent which such party would entitled had this 
stipulation been the form temporary restraining order issued after 


hearing.” 
—H. 


Frequency Broadcasting Corporation Federal Communications Commission— 
Docket Nos. 8054-8055. 


The action the Federal Communications Commission June 17, 
1941, revoking previous grant permit Frequency Broadcasting 
Corporation construct high frequency broadcast station designed 
serve area 8,500 square miles New York City and operate 
frequency 45,900 kilocycles has resulted appeal the United 
States Court Appeals for the District Columbia. Notices appeal 
were served the Commission September 29, 1941 behalf Fre- 
quency Broadeasting Corporation. 

The notices appeal recite that October 10, 1940 Frequency 
Corporation filed application seeking construction per- 
mit build new high frequency station New York City, 
operate 43,700 kilocycles with coverage 14,400 square miles. 
construction permit was granted Frequency Corporation 
October 31, 1940 authorizing, however, operation 45,900 
with service area 8,500 square miles. Following the filing appli- 
for modification construction permit, this grant was confirmed 
unconditionally February 13, 1941. The appellant states that there- 
after, June 17, 1941, the February 13, 1941 grant was set aside 
without notice hearing and the facilities granted Interstate Broad- 
Company, Inc. lieu the facilities which was deprived 
Frequency Corporation was granted construction permit 
for high frequency station operate 49,900 
with the Brooklyn area (undefined) specified the service area. 

The appellant duly protested the action the Commission revok- 
ing its construction permit for the 45,900 kilocycle facility and the action 
the Commission giving the same facility Interstate 
Company, Ine. Each protest was dismissed the Commission Sep- 
tember 1941 with the result that there are two appeals, Docket No. 8054 
being based upon the revocation the previous grant and Docket No. 
8055 being based upon the action the Commission granting the 
facility Interstate Company, Inc. 

Consideration Appellant’s petition for stay order has been de- 
ferred the Court Appeals upon motion the Commission pending 
decision the Supreme Court Radio, Federal 
Communications Commission, No. 508. motion dismiss has been filed 
the Commission which states grounds for the motion that the Court 
has jurisdiction under section 402 (b) the Communications Act 
1934, amended. The Court has granted further motion, made the 
Commission, extend November 29, 1941, the time within which the 
Commission may file its brief support its motion 
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Monopoly and Monopolistic Practices and The 


Harry WARNER 


There can doubt that the Sherman Anti-trust Law and the 
Federal Trade Commission Act apply This section 
the paper concerned with the wisdom the congressional policy 
making the monopoly laws applicable radiobroadeasting and whether 
ordinary concepts monopoly can applied the industry. Our dis- 
cussion limited the impact the monopoly laws the service the 
public. are not concerned with the practices, labeled 
and condemned such the Commission the Monopoly Report. This 
matter before the Courts and beyond the province this paper. 

its inception, monopoly comprehended the ancient practices 
forestalling, regrating, and engrossing, which may briefly described 
endeavors enhance the price any commodity, and all 
practices which have apparent tendency the reign 
Queen Elizabeth embraced the exclusive grant patents and monopo- 
lies the Queen her servants and courtiers whereby the latter raised 
the prices necessary The oppression and hardship the 
high prices victuals and implements trade and commerce resulted 
the celebrated Case Monopolies which outlawed and declared illegal 
these exclusive grants franchises. 

The medieval concept monopoly was directed not only the rise 
prices but also the restraint trade manufacturing, occasioned 
the exclusive grants. The notion exclusiveness royal sanction 
which would preclude persons from obtaining livelihood lawful em- 
ployment emphasized the common law principle that facie trade 
must This well characterized Lord Coke’s definition 


from last month. 

Jones, “Historical Development the Law Business Competition” Yale 
906 919 (1926) quoting ILLINGWORTH, “AN INQUIRY INTO THE 
LAWS, ANCIENT AND MODERN, RESPECTING FORESTALLING, RE- 
GRATING AND (1880) 14. The “unlawful endeavors embraced 
forestalling included the spreading false rumours, physical obstruction market, 
buying commodities before the accustomed hour, and buying and selling the goods 
again the same market.” See Adler, Monopolizing Common Law And Under 
Section Two The Sherman Act, Harv. Rev. 240. These practices were pro- 
14) which defined these HANDLER, “CASES AND OTHER MATE- 
RIALS TRADE REGULATION,” (The Foundation Press 1937) 28. 

THORNTON, “COMBINATIONS RESTRAINT TRADE” (W. 
Anderson Co., 1928) pp. 34-36: HOLDWORTH, “HISTORY ENGLISH LAW” 
(1924) vol. pp. 344 ff.; vol. pp. 327, “Many the privileges and franchises 
granted involved element exclusion.” 

Darcy Allein, Co. Rep. 84; Moore 671, Noy 173, Eng. Rep. 1260 
(1602); HOLDSWORTH, cit. vol. 344; 1623, Parliament enacted “The 
Statute Monopolies” (21 Jac which gave legislative sanction Lord Coke’s 
judicial interpretation. 

HOLDSWORTH, of. cit. vol. 321; Prior the Case Monopolies, con- 
tract which resulted partial restraint trade had been declared “against the 
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monopoly institution allowance the king, his grant, commission 
otherwise, any person persons, bodies politic corporate, of, for the 
sole buying, selling, making, using anything; whereby any person persons, 
body politic corporate, are sought restrained any freedom liberty, 
they had before, hindered their lawful 


The emergence the laissez-faire philosophy and the rise indi- 
aided the and technological developments the 
eighteenth century metamorphosed the concept monopoly. Its domi- 
nant thought now notion exelusiveness unity; 
other words, the suppression competition the unification interest 
management, may through agreement and consent action. 
And the purpose definitely the control prices that monopoly has 
been defined ‘unified tactics with regards prices.’ 

The anti-trust laws have codified the common law interpretation 
monopoly and have declared illegal, unreasonable restraints trade 
which unduly restrict competition unduly obstruct the course 

The evils unrestricted competition the utility field with 
its resultant rate wars, duplication investments, and overexpansion 
with its consequent injury the public, became apparent the turn 


common law” YEAR BOOK Hen. vol. pl. 26, (1415), 
quoted HANDLER, “CASES AND MATERIALS TRADE REGULATION,” 
supra 102; See also Mitchell Reynolds, Win. 181(1711) Smith Leading 
Cases 756 and note; Eng. Rep. 347. 

STRAINT TRADE,” supra 42; and Standard Oil Co. United States, 
221 51, Ed. 619, 641-42 (1910). 

45CHEYNEY, “AN INTRODUCTION THE INDUSTRIAL AND 
SOCIAL HISTORY ENGLAND” (Rev. Ed. 1920) 192-195, 198-199 abridged 
HANDLER, “CASES AND MATERIALS TRADE REGULATION,” supra, 


78-84. 
HANDLER, op. cit. pp. 72-78, “Industrial Revolution” abridged from 
ENCYCLOPEDIA THE SOCIAL SCIENCES (1932) 3-12 HEATON. 

National Cotton Oil Co. State Texas, 197 115, 129, Ed. 689, 
694 (1904); Charles River Bridge Warren Bridge al., Peters 420, 607, Ed. 
773, 848 citing East India Co. Sandys, Howell’s State Trials 371, 386, 425; 
People North River Sugar Refining Co., Hun. 355, 377, Supp. 401, 413, 
33, (1889); Addyston Pipe Steel Co. United States, 175 211, 
Ed. 136 (1899); United States Trenton Potteries Co., 273 392, Ed. 
700 (1927); Compare Appalachian Coals, Inc., United States, 288 344, 
Ed. 825, (1933). 

48Sherman Anti-Trust Law, Stat. 209 (1890); Clayton Anti-Trust Law, 
Stat. 731 (1914) ch. sections 1-33. 

Standard Oil Co. United States, 221 Ed. 619 (1910); United 
States American Tobacco Co., 221 106, Ed. 663 (1910); Appalachian 
Coals, Inc., al. United States, supra. 

decisions establish,” said this Court Nash United States, 229 
373, 376, Ed. 1232, 1235, Ct. “that only such contracts and combinations are 
within the act as, reason intent the inherent nature the contemplated acts, 
prejudice the public interests unduly restricting competition unduly obstructing 
the course trade,” quoted Appalachian Coals, Inc., al. United States, supra, 
Sugar Institute, al. United States, 297 553, 597, Ed. 859, 
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venience and necessity produced relaxation the application 
the monopoly laws the public utilities The Supreme 
Court, until the enactment the Transportation Act vigor- 
ously applied the Sherman Anti-Trust Law 

This policy regulation for the utilities such heat, light, 
water, power, has prompted the courts distinguish between monop- 
olies which receive legal sanction from the and those 
individual corporate efforts from ‘‘something which was before 
mon The legal monopoly which exclusive franchise from 


Northern Maine Transportation Co., al. (Me. 1934) 
West Suburban Transportation Co. Chicago And West Towns Railway Co., 
309 87, 91, 140 (1923); People City Chicago, 349 304, 182 
419 (1932); Central Truck Lines, Inc., Railroad Commission, al., 118 Fla. 
452, (2nd) 105 (1935) cases cited: Pa. Power Light Co. 
S.C. Pa., Pa. Super. 500, 171 Atl. 412, 152 (1934); Petition 
William Gray (N. Y.) 1916 33; See Hadley, Public Utilities And 
The Anti-Trust Law; BOSTON LAW REV. 351, 352, (1930). 

For compilation state statutes and analysis see Hall, Certificates 
“Convenience and Necessity” MICH. REV. 107, 276 (1929) and Lilienthal and 
Rosenbaum, “Motor Carrier Regulation and Neces- 

3C. sections 407, 408, Stat. 480; section Texas and 
Railway Company Gulf, Colorado, Sante Railway Co., 270 266, 
277, Ed. 578 (1926); The New England Divisions Case, 261 184, 189, 
Ed. 605 (1923). 

(1897); United States Joint Traffic 171 505, Ed. 259 (1898); 
Northern Securities Co. United States, 193 197, Ed. 679 (1904); United 
States Reading Co., 253 26, Ed. 760 (1920); States Southern 
Pacific Co., 259 214, Ed. United States Terminal 224 
383, Ed. 810 (1912); Kales, “The Sherman Harv. Rev. 412. 

Arkansas Railroad Commission Castetter, 180 Ark. 770, (2nd) 993 
(1930); Modeste Public Utilities Commission, Conn. 453, 117 Atl. 494 
State rel Spellman Interstate Power Co., al., 118 Neb. 756, 226 427 
(1929). “In construing the Federal and State statutes exclude from consideration 
all monopolies which exist legislative grant; for think the word ‘monopolize’ 
cannot extended used with reference the acquisition exclusive rights 
under government concession.” American Biscuit Manufacturing Co. Klotz 
al., (C. La. 1891) Fed. 721, 724; See City Laredo International Bridge 
Tramway Co. 1895) Fed. 246; Crescent City Gas Light Co. New 
Orleans Gas Light Company, La. Ann. 138 (1875); Bartholemew City Austin, 
1898) Fed. State Milwaukee Gas Light Co., Wis. 454 (1872) 
City Denver al. Hubbard, Colo. App. 346, Pac. 993 (1902); Burrows 
Interborough Metropolitan Co. al. (C. 156 Fed. 389; 
Patterson al. United States, 1915) 222 Fed. 599, See Hadley, 
Utilities And The Anti Trust Law supra pp. 353, compare People 

North River Sugar Refining Co., supra. 

Per Mr. Justice Charles River Bridge Warren Bridge al., 
Peters 420, 607, Ed. 773, 848 (1837); Northern Securities Co. United States, 
supra City Gas Light Co. New Orleans Gas Light Co., La. 
Am. 138, (1875): Herriman 115 Cal. 16, 21, 46, Pac. 730, 731 (1896), 
Burrows Interborough Metropolitan Co. 1907) 156 Fed. 
Larkin, Penney (Wis.) 123 (1851); Pocohantas Coke Co. Powhatan 
Coal Coke Co., Va. 509, 520, 264, 269 (1907). 
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the state, and represents reversion the patents and exclusive grants 
Queen Elizabeth beyond the scope the monopoly The 
legislature has endowed the public service facility with exclusive grant 
which legally precludes others from engaging the same enterprise. The 
rights’’ relate business and trade and indus- 
try which are open The monopoly laws have application single 


Patterson Wollman, 608, 1040 (1896); New Orleans Gas 
Co. Louisiana Light Co., 115 650, 659, Ed. 516 (1885); New Orleans 
Water Works Co. Rivers, 115 674, 681, Ed. 525 (1885); Grand Rapids 
Electric Co. Grand Rapids Edison Co., (1888) Fed. 659; Water Light Gas Co. 
City Hutchinson (1906) 144 Fed. 256; Natural Gas Co. Gas Co., 173 
Ark. 174, 294 (1927); City Wheeling Natural Gas Co., Va. 372, 
345 (1914); Kelley Southern Consolidated Gas Co., 153 Md. 523, 138 Atl. 487 
(1927); Talbot al. Louisiana Highway Comm., 159 La. 910, 930, 106 So. 377, 384 
(1925); Southern Calif. Utilities Huntington Park (1929) (2d) 868: contra, 
the railroad cases cited note 47. Kales “Good And Bad Trusts,” HARV. 
REV. 830, 833 (1917) has stated: “The fact that mere combination competing 
railroads, other competing public service corporation operating 
franchises, illegal common law and under the Sherman Act, without regard any 
monopolize, excluding practices, application the principle which 
underlies the Standard Oil and Tobacco Cases. Railroads and many other public 
utilities cannot constructed and operated without special legislative authority, the 
exercise the right eminent domain, and the right use and cross the public 
streets and highways. follows that the very nature the business and the special 
privileges required are such that against the public interest allow everybody 
and anybody engage it. follows that one who given the special privileges 
required the proper governmental authority from competition. The 
exclusion the public supplied the State just clearly where act 
Parliament granted the exclusive privilege carrying business and penalized 
all others who attempted it. several persons are permitted construct and 
operate the public utility question competitive basis, they are still protected 
from any competition the part others. The field this sort business 
unfree. Furthermore, the fact that several are permitted operate public utility 
competition determination the public authorities that competition between 
the units the field desirable. Under such circumstances the elimination any 
existing competition between any the units is, and itself, illegal. defies the 
policy determined the public authorities who have permitted number com- 
petitors enter the field. tends directly produce monopoly regardless any 
excluding purposes practices because the exclusion others provided for the 
non-action governmental authority.” addition, see Seuth Rv. Co. 
Calumet Electric Street Ry. Co., 171 391, 576, 578 Cowan 
Fairbrothers, 118 406, 212 (1896); Queens Ins. Co. State, Tex. 250, 
397 (1893); Duebar Watch Case Co. Howard Watch Clock 
1895) Fed. 637, 644; Amarillo Oil Co. Ranch Creek Co. (Texas Civil 
Appeals 1925) 145; State Cripples Station Co., 283 Mo. 115, 223 
(1920). 

City Memphis Water Co., Heisk (Tenn.) 495, 529 (1871): 
Charge Grand Jury (D. Ga., 1907) 151 Fed. 834; Oakdale Co. Garst, 
484, Atl. 973 (1894); Francis Taylor, Misc. 187, Supp. 
(1900): plan question way involves any restraint upon others from 
freely engaging the same kind business;” Patterson al. United States, supra 
619: “Its root idea exclude, monopolize trade commerce part 
thereof exclude persons therefrom;” Trenton Potteries Co. Oliphant, 
Eq. 507, 523, Atl. 723 (1890); United States Chemical Co. Provident Chemical 
Co., Fed. 946, 949. 
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the business industry results. 

broadeasting license represents exclusive franchise granted 
the Government. Technical and limitations preclude duplicate 
operation the same frequency within the same community metro- 
politan area. The clear station exclusive throughout the 
country. the common may erect grocery store next door 
and thus become active competitor. But the grant license per 
confers exclusive franchise the transmission the 
preclusion all others the same city from operating the same fre- 
Legal fiat creates the notion exclusiveness radiobroad- 
casting. 

From the viewpoint the reception the pays 
charge for the reception programs, unless indirectly through 
the increased cost the advertised product. The gratuitous distribution 
programs the public negatives ‘‘unified with regards 


United States Reading Co., supra; American Column and Lumber Co. 
United States, 257 377, Ed. 284 (1921); United States American Linseed 
Oil Co., 262 371, Ed. 1035 (1923); Maple Flooring Mfg. United 
States, 268 563, Ed. 1093 (1925); United States Addyston Pipe Steel 
Co. 1898) Fed. 271; affirmed 175 211, Ed. 488 (1899); 
Chesapeake Obio Fuel Co. United States 1902) 115 Fed. 610. 

The Clayton Act (38 Stat. 730) and the Federal Trade Commission Act (38 
Stat. 717, 1914), sec. 41, were enacted contemporaneously prevent the 
restriction competition reaching monopolies their incipiency. Federal Trade 
Commission Beech Nut Packing Co., 257 441, Ed. 307 (1927); 
Vivadou, Inc. Federal Trade Commission, 1931) (2nd) 273, 275; 
Swift Co. Federal Trade Commission 1925) (2nd) 595; Inter- 
national Shoe Company Federal Trade Commission, 280 291, 298, Ed. 
431 (1930); Compare with Aluminum Co. America Federal Trade Commission 
1922) 284 Fed. 401, cert. denied 616, Ed. 828 (1923); 
Vide Craft 346 (1875); Fairbanks Leary, 637 (1876): 
United States American Tobacco Co. (C. 1908) 164 Fed. 700, 721 and 
cases cited; Continental Securities Co. Rapid Transit Co., 
1908) 165 Fed. 945, 958: State Nebraska Distilling Co., Neb. 700, 719, 
155; and see the exhaustive citation federal cases United States Standard 
Oil Co. al. (D. Mo. 1931) (2nd) 288, 297. 

Kraft McConoughy, 346 (1875); Greene, Fed. 116; Hooker 
Vandewater, Denio (N. Y.) 349, 353 More Bennett, 140 69, 
(1892): al. American Sea Green Slate Co., al. (D. 
1913) 207 Fed. 187; Loewe Lawlor, 208 274, Ed. 488 United 
States United States Shoe Machinery Co., 247 32, Ed. 968 (1918); And see 
the scholarly opinion Mr. Justice Taft States Addyston Pipe 
Steel Co., supra. 

The cases this point are innumerable, they embrace the 
59-61 inclusive. addition see, Jr. Pittston and Elmira Coal Co., 
558, 565 (1887); United States Coal Dealers Ass'n (C. Cal. 1898) Fed. 
252; United States Trenton Potteries Co., 273 392, Ed. 700 (1927); 
Central Salt Company Gutbrie, Ohio St. 666, 672 (1880); State Indiana 
rel Snyder Portland Natural Gas Oil Co., 153 Ind. 483, (1889). 
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The common law definition monopoly with its prohibition against 
the suppression competition, obstruction trade, and price control 
has application The absence price control 
and the technical and scientific limitations inherent 
suggest that license per for all practical purposes exclusive 
francise—a natural monopoly. 

Ordinary concepts monopoly are invalidated allocation exigen- 
cies and the peculiarities the business. 


The analogy the public service facilities offers fertile field comparison 
with regard the legal exclusive monopoly concept. Regulation supersedes com- 
petition the public utility The consumer has right demand, and the 
public facility has legal duty supply its service reasonable rate. Patterson 
Wollman supra; City Laredo International Bridge Tramway Co. supra. 
But the public trust licensee only embraces dedication the program the 
community. “The licensee radio station chooses its own advertisers and its own 
program.” Pulitzer Publishing Co. Federal Communications Commission al. 
App. 124; (2nd) 249, 251 (1937). 
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Commission Decisions 


Application Noble al. D/B No-Bell Radio Burgiar Alarm—Proposed Findings 
Facts and Conclusions the Commission. 


This application filed partnership construct new Class 
experimental radio stations Oakland and San California. 
The Oakland application requests the frequency 1658 with 
power watts, employing Type A-1 emission. The San Francisco 
application seeks the 2466 kilocycles with power watts, 
employing Type A-1 emission. 


proposed stations are constitute experimental installations radio 
burglar alarm which functions through the actuation radio frequency 
oscillator motor driven disk having notches cut the periphery. When the 
disk rotated automatically makes and breaks the oscillator circuit such 
manner produce the transmission coded alarm signal, the source 
which identified its context. The alarm designed for automatic action 
upon disturbance control circuits which are arranged protect points 
possible forced entry into building. may also placed operation 
pressing concealed button switch, which feature provided for protection 
against holdups.” 


The purpose the applications develop commercial radio 
burglar alarm system San Francisco and Oakland. Service would 
rendered dividing community into several districts each which 
would maintained patrol car manned and equipped receive alarm 
messages. The frequencies requested are used local police departments. 
The alarm transmissions would available mobile units the police 
patrol system. 

With regard technical qualifications, the Commission found that 
only one partner had any familiarity with radio, and this experience was 
restricted the radio service business. ‘‘No person now connected with 
the enterprise trained radio engineering licensed professional 

The Commission found that there was lacking detailed information 
costs construction and operation. The applicant’s assets totaled 
$8700, whereas the establishment the alarm system commercial 
basis would require expenditure $100,000.00. 

has previously been pointed out that applicant seeks operate 
frequencies now utilized police radio system. The Commission con- 
that ‘‘the simultaneous presence two the same fre- 
may produce interference irrespective the method modula- 
tion employed and this would applicable the under 
discussion even though the equipment now used the police incapable 
receiving Type A-1 signal. The operation the alarm police 
frequencies would frustrated and interference would result normal 
police signals. addition, there would heterodyne interference with 
the police radio system the event that police receivers were converted 
order permit reception the burglar alarm.’’ 
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This proposal could not conducted unless there was active coopera- 
tion the police departments Oakland and San Francisco. such 
arrangements have been made with officials such agencies. the 
contrary the evidence shows that such cooperation would forthcom- 
ing. The proposed operation burglar alarm system would disrupt the 
police patrol car system making police cars answerable agency 
not under police authority. 

The Commission was likewise the opinion that the feasibility 
applicant’s program rendered questionable further factor. Exist- 
ing wire facilities offer protection the communities. ‘‘Wire methods 
appear more feasible since they involve minimum effect upon 
police functions and impose burden upon crowded radio channels, 
essential for purposes which cannot provided any other 
The Commission made the following conclusions from the foregoing 


The applicant has not shown itself technically and financially qualified 
conduct experimental program which could expected contribute the 
progress the radio art accomplish the objectives set forth. 

“2. Since the applications involve the use frequencies assigned police radio 
systems located the proposed area operation, mutual objectionable inter- 
ference would expected result times simultaneous operation. 


“3. Since the proposed operation could not conducted outlined without 
the full assent and cooperation the police departments which would affected 
thereby, and there indication that these requisites have been obtained 
are obtainable, from responsible officials, the Commission unable find that 
applicant has made sufficient showing the adequacy facilities for con- 
ducting the proposed program experimentation. 

“4. Service the character herein available through existing wire 
facilities, and there showing that the proposed radio alarm system will 
produce any substantial advantage over such facilities. 

“5. Public interest, convenience necessity will not served the granting 
these applications.” 


Applications Herbert Wilson (Docket No. 5952) and Community Broadcasting 
Corporation (Docket No. 5953) for Construction Permits—Proposed Findings 
Facts and Conclusions the Commission. 


These are mutually exclusive applications construct local broad- 
cast station Middletown, New York 1340 kilocycles with power 
250 watts, unlimited time. 

Middletown, New York located miles northeast New York 
City and has population 21,908. There are stations located the 
city. 

The applicant, Wilson, Docket No. 5952, was found technically 
qualified operate the station. consulting radio ad- 
dition engaged the business developing and selling radio equip- 
ment. 

With regard Wilson’s financial qualifications the Commission 
found that ‘‘the applicant already owns and has hand considerable 
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amount the equipment necessary for the proposed station, and 
estimated that additional cash outlay only about $3,649 would 
required complete the construction The monthly operating 
expenses are estimated $1,900. Applicant hopes meet operating ex- 
penses through the sale advertising time. 

The transmitting equipment which the applicant proposes install 
satisfactory. 

The applicant, Wilson, assured the Commission that his applica- 
tion granted, would move his business Middletown and make his 
home there. Wilson would general manager the station and would 
establish its general operating policies. 

The applicant proposes employ staff twelve persons. The 
personnel the station have had experience the radiobroadcast field. 


program plans the applicant were formulated after the making 
single trip Middletown Mr. Lou Cole (proposed program director) and 
several trips the applicant for the purpose information concern- 
ing the program tastes the people living that community. The information 
obtained personally the program director, however, was limited inquiry 
made local music store and conversation had with the pastor local 
church. The applicant discussed the proposed station with members church 
club, various members the Masonic Lodge, four business men, the pastor 
local church, and others. The applicant’s stated purpose operate broad- 
cast station which would best serve the interests the community concen- 
trating programs featuring various activities local interest. According 
the proposed program time would devoted follows: entertainment 
(65%), including music presented local talent and transcriptions; educational 
and civic broadcasts (15%), including programs concerning school problems, talks 
Government and other subjects, quiz programs, and programs presented 
the various civic organizations; religious broadcasts (5%), including daily de- 
votional services Sunday services the various local churches; 
broadcasts (4%), including weather and market news and programs presented 
the local Farm Bureau and 4-H Clubs; and hourly news broadcasts (11%), 
including both local and national matters. The foregoing allocation time does 
not take into account possible national network affiliation which the applicant 
hopes obtain. The applicant states, however, that would not obtain such 
affiliation unless would left free under the terms the contract sub- 
stantially carry out the program plans with respect public service broad- 
casts. The applicant expects subscribe for the use well-known news and 
transcription services. Approximately 40% the programs would presented 
local talent, and continuous effort would made discover new talent 
through the holding weekly auditions. The facilities the proposed station 
would made available, without charge except for necessary remote lines, 
the various religious, educational, civic, fraternal and charitable organizations 
Middletown, and specific periods time would reserved for such broadcasts. 
Plans have been made for the establishment board, consisting the program 
director and four outstanding social workers the community, who would meet 
once month and discuss programs and act advisory capacity keeping 
the applicant informed the program needs and desires the listeners.” 


Community Broadcasting Corporation New Jersey Corporation 
and authorized under its charter engage the broadcast business. 

The officers and stockholders this corporation reside Livingston, 
New Jersey, with the exception Robert Lee, who lives Orange, 
New Jersey. 
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Martin Karig, Jr., president, licensed radio operator. ‘‘Over 
period years has observed and studied station 
operation. expects act general manager and chief engineer 
the proposed station, and would directly responsible his parents for 
its 

The proposed musical director the station, Robert Lee, has had 
little radio experience. 

Martin Karig, Sr. has been engaged during the past years the 
retail hardware business Livingston, New Jersey. intends sell 
his business and move Middletown this application granted. 

The Commission found the applicant financially qualified con- 
struct the station. $5,000 the funds necessary construct the sta- 
tion will obtained loan from Walter Karig. Commission 
found the latter financially able effect such loan. Operating ex- 
penses would met the sale advertising time. 

The technical equipment for the proposed station satisfactory. 

The applicant proposes staff eight full-time employees. The 
commercial manager-program director has had previous experience 
regular program director radio advertising salesman. has had 
experience the production theatrical shows and has written con- 
tinuity for shows. 


“22. Martin Karig, Jr., the applicant’s representative, established office 
Middletown and the date the hearing visited the community least 
once week over period some eighteen months. During this period has 
kept close touch with the secretary the local Chamber Commerce, local 
businessmen, and various civic, fraternal, educational, religious and charitable 
groups. mass meeting held with the representatives these various 
organizations the program policies the station were formulated and were later 
adopted Mr. and Mrs. Karig. These policies and program plans the 
applicant are operate local broadcast station, without network affiliation, 
providing programs especially designed for the listeners the area, cooperate 
with the various religious, civic, fraternal, charitable and educational groups the 
community affording them the use the facilities the proposed station, and 
discover and develop local talent. The programs carried include 
several agricultural programs daily, women’s programs, public service features, 
religious broadcasts presented the various churches the city, news (both 
national and local), safety and health talks, transcribed and recorded music, 
dramatic programs presented local talent and transcriptions, local sports 
events, and broadcasts special events. addition the foregoing, Walter 
Karig, who lives Washington, C., has agreed contribute weekly re- 
corded 15-minute talk Washington news broadcast over the proposed 
station. has had considerable experience news and political commentator 
Broadcasting Company and Mutual Broadcasting System net- 
works. 


The Commission made the following conclusions from the foregoing 
findings fact 


“23. Both are qualified construct and operate the stations proposed; 
and either the proposed stations would provide satisfactory technical service 
throughout the City Middletown, and the contiguous rural area. But, inas- 
much the applicants request identical facilities and are mutually exclusive, 
selection between the two must made. 
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“24. From the foregoing clear that Martin Karig, who would manage 
the station proposed Community Broadcasting Corporation, has spent con- 
siderable time Middletown and demonstrated greater familiarity with 
local conditions than Herbert Wilson any the individuals who would 
employed his proposed station; that those financially interested the Com- 
munity Broadcasting Corporation would move Middletown and devote their 
entire efforts the supervision and management its proposed station, while 
the other applicant, Herbert Wilson, would still primarily interested his 
other businesses and would not able devote full time supervising the 
operations his proposed station; and that the station proposed Community 
Broadcasting Corporation would have more time devote programs local 
interest than would the station proposed Herbert Wilson, that the 
former proposes operate without national network affiliation while the 
latter may secure such affiliation. this connection, has been shown that 
the listeners living Middletown already have service available 
from stations carrying programs furnished the four national networks. 


“25. After considering the foregoing factors the light the entire record, 
conclude, and find, that public interest, convenience, and necessity would 
better served the granting the application Community Broadcasting 
Corporation (Docket No. 5053). Could concluded, after consideration 
all the facts, that both applications were equal merit, would still com- 
pelled reach the same decision with respect the Community Broadcasting 
Corporation application, since was filed with this Commission prior that 
Herbert Wilson. 


“26. reached the conclusion that the application Community Broad- 
casting Corporation (Docket No. 5953) should granted, follows that the 
Herbert Wilson (Docket No. 5952) must, necessity, 
denied.” 


—H. 
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Court Decisions 


Copyright—Trade Marks—Protection Ideas Radio Programs—American Broad- 
casting Co., (D. September 25, 1940) Supp. 167. 


Plaintiff alleges the ownership copyright original radio 
quiz program entitled Nothing.’’ Plaintiff contends that the 
program broadeast the defendant, entitled ‘‘Take Leave 
infringes this copyright. 

The Court held that such allegations were insufficient set forth 
action for copyright infringement. Factual allegations are 
lacking. 


urged the defendants that the program not susceptible 
valid copyright that has been held that idea, plan scheme for game, 


system any kind not subject copyright. There ample authority 
... 


The common law affords protection the creator abstract 
ideas. Mfg. Co. Tubbs Mfg. Co., 216 Fed. 401 (W. Mich. 
1908) Haskins Ryan, Eq. 575, Atl. 436 (1906). The copy- 
right statute protects only the author’s peculiar expression his ideas, 
but does not protect the idea itself. Dyman Bolton, 2nd Cir. 
(2nd) 690 (1926). idea, plan, scheme for test, game, system 
any kind not subject copyright. Amberg File Index Co. 
Shea, Smith Co., 7th Cir., Fed. 314 (1897) Guthrie Curlett, 2nd 
Cir., (2d) 694 Brief English Systems, Inc. Owner, 2nd 
Cir., (2d) 555 (1931). 

Several recent cases have indicated that the idea sufficiently 
concrete, property right exists such idea which would protected 
law. Cf. Liggett Myers Tobacco Co. Meyer, 191 Ind. App. 420, 194 
206 (1935) Ryan Century Brewing Association, 185 Wash. 600, 
(2nd) 1053 (1936); Healey Macy Co., 251 App. Div. 
440, 297 Supp. 165 (1937). ‘‘A idea used the mod- 
ern cases would seem the reduction tangible form something 
original and novel, upon which the creator’s effort and labor were ex- 
erted.’’ Air Law Review 232 (1941). 

had obtained license the trademark Noth- 
ing’’ from the owner. Plaintiff contends that the broadcast defen- 
dant’s programs constitutes infringement the trademark. The 
Court dismissed this part the bill ‘‘for there license 
trade-mark even assignment thereof except connection with the 
transfer the business with which has already been used.’’ See Nims, 
Unfair Competition And Trademarks (1929) 56. 

Plaintiff alleges that ‘‘it appointed agent for the sale the ‘‘right 
license produce for radio broadcasting the program entitled Double 
Nothing’’; that because defendants’ ‘‘Take Leave It’’ pro- 
gram the proposed sponsor plaintiff’s idea was unwilling test the 
Nothing’’ program, and that reason defendants’ acts 
the plaintiff was 
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The Court had some difficulty determining the nature this cause 
action. held that was insufficient cause action for unfair 
competition. Unfair competition involves the palming off the goods 
business one person that another. ‘‘It evident that this cause 
action barren any allegation that the plaintiff’s idea title has 
become associated the public mind with the plaintiff.’’ 

the field ideas, courts are reluctant extend the protection 
given the usual cases unfair competition. The latter term usually 
embraces the palming off misappropriation another’s property. 
Ideas are too ephemeral protected the courts under this cause 
action. 

The protection afforded ideas limited only the expression 
scheme which the idea takes. does not extend the concomitant 
basic ideas which make the scheme radio program. 


—H. 
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Amendments Regulations 


The Commission October 14, 1941 took the following action 
Rules and 
Amended Section 4.261(a) the Rules and Regulations Governing 
Commercial Television Stations, making possible for utiliz- 
ing Sunday each week regular broadcast day, read follows: 


“Sec. 4.261(a) Minimum Operating Schedule. (a) The licensee each 
television broadcast station shall maintain regular operating schedule 
transmitting standard television signal for total hours per week. There 
six days each week, including least transmission between 
7:30 and 10:30 five days each week.” (Revised part Italics) 


means toward improving broadcast service our territorial 
and insular possessions, the Commission November amended Section 
its Rules Governing Standard and High Frequency Broad- 
Stations permit standard stations under Commission 
jurisdiction outside the continental United States (principally Alaska 
and Puerto Rico), commercial programs domestic inter- 
national stations. 

Pursuant its Supplemental Report Chain Broadeasting 
October 11, 1941, the Commission amended Section 3.102, 3.103, and 3.104 
(pertaining thereto) and, the same time, amended Section 3.34, ex- 
tending the normal license period all standard broadcast stations 
two years, with expiration date licenses the various frequencies 
listed, and Section 4.3 (re license period for broadcast stations other than 
standard, and renewal licenses). 

November 12, the Commission amended its regulations the fol- 
lowing manner 

Amended Sections 6.9 and 6.51 Rules Governing Fixed 
Radio Services permit interception addressed program material 
points other than those specifically named the license fixed public 
and fixed public press service, with particular view transmission 
such program material Central and South America. 

November 13, 1941, the Commission took the following action 
Rules and 

Amended Section 3.406 the rules and regulations relating sta- 
tion breaks for identification announcements permit stations 
announce call letters either the quarter hour before and after the hour 
the half hour they elect. This places all half-hour programs 
parity far station breaks are concerned. The rules previously re- 
quired break the half hour with certain exceptions covering broad- 
operatic productions, football and baseball games, continuous 
speeches and the like. The requirement that station identification an- 
nouncements made the hour remains effect, subject the excep- 
tions the case particular broadcasts indicated above. 


—H. 
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